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EDITORIAL NOTES. 


The result of the special election on the constitutional amend- 
ments is as most of our readers frobably predicted. [The two amend- 
ments relating to future amendments and the acquirement of land 
by municipalities failed to receive the approval of the voters, which 
is unfortunate. They were good propositions and ought to have been 
carried, but were probably not understood. These two proposed 
amendments were lost by a majority of about 5,323 and 2,967, re- 
spectively.| The woman suffrage amendment failed by a majority of 
about 51,000, which is a larger majority than any opfonent of the 
measure had prophesied. The personal opinion of the President, 
which on ordinary subjects might have carried much weight. failed 
to help the cause. Each man who voted expressed his individual 
opinion, and that it was a fair election is certain. It is likely true 
that what is termed “the liquor interests” and the regular politicians 
cast their influence pretty generally against the amendment, but this 
cannot be helred, and it cannot be said that any voters were purchased. 
The long and short of the matter is that men as a body are not yet 
convinced that the State government will be any better conducted if 
women should vote and hold office. They believe that the chances of 
needed reforms in laws being inaugurated would be neither increased 
nor diminished by reason of the doubling of the number of voters. 
Expenses of elections would be nearly doubled, of course, as almost 
twice the number of polling places would need to be provided for with 
full additional sets of election officers. This latter fact of itself should 
not stand in the way of woman suffrage if otherwise the State were 
to ‘be substantially benefited. But without certain benefits to accrue 
the matter of cost is a proper one to consider. That universal suffrage 
will come in time in every State many who are opposed to it believe, 
but this only the future will show. The subject will not die, of 
course; there is still discussion ahead, and there will be many strug- 
gles, much personal feeling, and other elections. It is to be hoped 
that in the end the right result will be effectuated, and that it will be 
made clear to everybody what are both the lawful and natural rights 
and duties, privileges and capacities of the sex which so many yet 
believe should build up the State through the home life and their 
superior refinement and virtue. 
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The magazines and newspapers contain many articles in these 
days concerning the frightful cost of the European war. Although 
the conflict has lasted only about fifteen months, one of the most 
eminent of French economists has calculated that the cost to the various 
Powers concerned for that period of time has exceeded $21,000,000,000. 
He afportions the cost as about $12,500,000,000 to the Allies and $8,500,- 

000,000 for Germany, Austria and Turkey. Of course, this does not in- 

clude such items as property damage, trade losses or decreased produc- 
tive power, These figures are to many unthinkable, and it is a question 
whether, if the war should last for two or three vears longer, any 
of the Powers concerned could pay their debts and recuperate from 
their losses under from fifty to one hundred years. It is stated that 
England alone is spending $15,000,000 daily on the war as against 
her average daily expenditure for all governmental purposes before 
the war broke out of $2,750,000. All the belligerents combined appear 
to be expending now $60,000,000 per day. The cost per day to the 
northern half of the United States during the Civil War was something 
like $1,000,000 per day at the beginning, and nearly $3,000,000 per 
day toward the close. During the Spanish war of 1898 and the Boer 
war of 1899, the United States in the first case, and England in the 
second, expended about $1,000,000 per day. It is also stated that the 
Napoleonic wars placed a greater burden upon England than the 
present European war is likely to do, the relative wealth of that 
country being taken into consideration; but this hypothesis must 
rest upon the assumption that the war is to terminate within a 
reasonable period of time. No one can now foresee the result of 
the war, as to which nation, if any, is to come forth with “victory” 
written upon its brow, or what nations, if any, will eventually be 
benefited by it, or, perhaps, extinguished, or how long the war will 
last, or what results may follow to the civilization of the world and 
to religion. There are those who believe that one of the effects of 
the war must be more frugality in the household, less extravagance 
in corporate and political expenditures, the destruction of all taste 
for militarism and more of an observance of the Golden Rule between 
nations. If this should happen to occur in Europe there may be 
reflex influences of the same character exerting themselves upon 
America. But the future is exceedingly dark and we can only hope 
that, out of all the frightful loss of life, the destruction of families 
and homes, the tremendous war debts to be settled upon the warring 
Powers, and all the other evils which follow in the wake of an armed 
conflict, the like of which the world has never before seen, it may 
be in some way for the elevation and uplifting of the entire human 
race. Faith in an overruling and beneficent Providence can alone 
point that way. 





Dr. Hibben, the President of Princeton University, clearly agrees 
with the idea expressed in the last sentence of the foregoing para- 
graph, as he says in that charming work of his, recently published 
by Scribner’s Sons, entitled “The Higher Patriotism,” that he “will 
not allow for a moment that the nations of the earth are capable of 
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returning (after the war) to a barbarous code of international re- 
lations. On the contrary I am persuaded that international ethics 
will be placed on a higher and more secure plane than ever before.” 
This implies, of course, a higher plane of thought and practice among 
the peoples themselves because, if international ethics is given a 
higher basis, it will have to be founded upon higher moral consideration 
in the breasts of individual men and women. Dr. Hibben is very strong 
in his condemnation of the idea that “there is no law above the State,” 
which seems to be the notion in Germany, and has sometimes been the 
practice of others among the foreign nations. ‘‘No more damnable 
doctrine,’ he continues, “was ever uttered. It is the root of all mili- 
tarism.” He might well have added that it was the root of all Turkish 
atrocities and of all wars. Of course the law of the State is para- 
mount as to all civil affairs within the State, but there is a higher 
law to which State laws and personal conduct must always conform, 
and that is the law not of Might, but of Right. In this age of the 
world it ought never to be difficult to see clearly what is right and 
what is wrong. Sometimes the path ahead may be very obscure, but, 
in such case, nations, like individuals, may well feel their way slowly 
and wait for that guidance which time is sure to bring. Hasty action 
and high temper and a refusal to consider the well-founded judgment 
of others, not to speak of the vices of rapacity, are the usual founda- 
tions for struggles between nations and other competitive classes of 
men. Every nation cannot be supreme. There must be, in some 
senses, a relinquishment of sovereignty, and a recognition of the 
rights of others and of brotherhood. 





Our reference above to the views of a college president reminds 
us that the Newark “Sunday Call” recently had an article entitled, 
“Which is the better asset to a city, a college or a modern big fac- 
tory?” New Jersey has usually been quite proud of both Princeton 
University and Rutgers College, but it seems that the writer of this 
article rather leans to the idea that a modern big factory in both 
Princeton and New Brunswick might be of more consequence to those 
places than their educational institutions. Of course the view taken 
is purely one of dollars and cents. After figuring up the salary list, 
which is shown to be far less than the wages which might be earned 
by employés in a great factory, the land exempted from taxation is 
then valued, and it is shown that the same land covered with factories 
would furnish so much tax to the borough or city involved, and, 
of course, the balance sheet appears in favor of the factory. This is 
very much like the calculation of saloon keepers, who argue that they 
can pay far greater rent for corner buildings in which the saloons are 
situated than ordinary merchants occupying the same site, and, there- 
fore, they should continue in business, and that the income to the 
Government on drinks sold at these saloon bars are such an amount 
in total that no city, State or country can afford to do without them. 
We fear there is a great deal of truth in the idea concerning America 
which is entertained by most foreigners, that things in this country 
are often viewed from a commercial standpoint and that alone. But 
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we should be very sorry to feel that the majority of our people 
actually felt that factories were greater assets anywhere than first- 
class educational and religious institutions, That the Legislature of 
this State has not thought so is evident ‘because it has spent a great 
deal of money to maintain the Agricultural College at New Bruns- 
wick, and has exempted college and religious lands from taxation, and 
has passed no legislation, or none in recent vears, which has been 
for the benefit of the builders of large factories over that of other 
important commercial enterprises. 

Many persons interested in the government of cities will watch 
with a great deal of eagerness the result of the proposed new charter 
for the city of Newark. The Mayor of Newark, who is a lawyer of 
recognized reputation, appointed, shortly after his inauguration last 
January, a Charter Committee which, after some eight months of 
consideration of the subject, has made a report, and the full text of a 
new city charter has been published. On this committee were law- 
yers Frank H. Sommer, Frank E. Bradner, Jerome T. Congleton, 
Harry Kalisch and Spaulding Frazer, with whom were associated 
New Jersey’s greatest Librarian, John Cotton Dana, Colonel James 
W. Howard, Richard C. Jenkinson and J. Henry Bachellor: all com- 
petent critics of municipal shortcomings. The Newark “Evening 
News,” which has published the charter and given it study, says the 
type of government provided for is what has ‘been aptly designated 
the “responsible executive type.” In it the administrative functions 
of government are concentrated in an elected Mayor and six heads of 
departments appointed and removable by the Mayor. The legislative 
functions, including the passing of ordinances of all kinds, is vested 
in the elected council, which has been reduced to five members, elected 
at large in the city. One of the members is the president of the coun- 
cil and is elected as such by the voters. The system of government 
is not the so-called commission government, although in the smaller 
number of elected officers it resembles that plan. In the commission 
type of government, however, the commissioners constitute at once 
the legislative body, represented in the new charter by the council, 
and the administrative officers, represented in the new charter by the 
Mayor and the directors. “It seems to be the prevalent opinion of 
experts on the subject of municipal charters that the commission form 
of government is* better adapted to smaller communities of fairly 
homogeneous population. In larger communities, however, it has 
been felt that experts must be found to take charge effectively of 
the broad and complicated work of administration, and that such 
experts are far less liable to be found through election than through 
appointment, especially where, as in the commission form of govern- 
ment, the commissioners are elected, not to any specific department, 
but merely as commissioners, and are thereafter appointed by the 
commission itself to the directorships of the respective departments.” 





That a bank which in due course of business, and without notice, 
pays a check of a depositor after his death, is not bound to account 
to his personal representative for the amount so paid, is held in Glen- 
nan v. Rochester Trust & S. D. Co. 52 L.R.A. (N.S.) 302. 
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AMERICAN BAR ASSOCIATION’S CANONS OF ETHICS. 


{Nore sy Eprror.—The following Canons of Ethics were adopted by the American Bar Association 
at its annual meeting in 1908. As many of the members of the Bar of New Jersey have probab'y never 
seen these rules, or, if so, have not preserved them, they are now published in the Jourwat with the 
hope that they may receive the careful study of all newly-admitted attorneys and of students about 
oor the profession. The Bar Associations of Siany of the States have readopted these Canons of 

cs}. 


1. Tue Duty or tHe LAwyver TO THE CourTS. 


It is the duty of the lawyer to maintain towards the Courts a 
respectful attitude, not for the sake of the temporary incumbent of 
the judicial office, but for the maintenance of its supreme importance. 
Judges, not being wholly free to defend themselves, are peculiarly 
entitled to receive the support of the Bar against unjust criticism and 
clamor. Whenever there is proper ground for serious complaint of 
a judicial officer, it is the right and duty of the lawyer to submit his 
grievances to the proper authorities. In such cases, but not other- 
wise, such charges should be encouraged and the person making them 
should be protected. 


2. THE SELECTION OF JUDGES. 


It is the duty of the Bar to endeavor to prevent political consider- 
ations from outweighing judicial fitness in the selection of Judges. 
It should protest earnestly and actively against the appointment or 
election of those who are unsuitable for the Bench; and it should 
strive to have elevated thereto only those willing to forego other 
employments, whether of a business, political or other character, 
which may embarrass their free and fair consideration of questions 
before them for decision. The aspiration of lawyers for judicial posi- 
tion should be governed by an impartial estimate of their ability to 
add honor to the office and not by a desire for the distinction the posi- 
tion may bring to themselves. 


3. ATTEMPTS TO ExerT PERSONAL INFLUENCE ON THE Court. 


Marked attention and unusual hospitality on the part of a lawyer 
to a Judge, uncalled for by the personal relations of the parties, sub- 
ject both the Judge and the lawyer to misconstructions of motive and 
should be avoided. A lawyer should not communicate or argue pri- 
vately with the Judge as to the merits of a pending cause, and he 
deserves rebuke and denunciation for any device or attempt to gain 
from a Judge special personal consideration or favor. A self-respect- 
ing independence in the discharge of professional duty, without denial 
or diminution of the courtesy and respect due the Judge’s station, 
is the only proper foundation for cordial personal and official relations 
between Bench and Bar. 


4. WHEN COUNSEL FOR AN INDIGENT PRISONER. 


A lawyer assigned as counsel for an indigent prisoner ought not 
to ask to be excused for any trivial reason, and should always exert 
his best efforts in his behalf. 


5. THE DEFENSE oR PROSECUTION OF THOSE ACCUSED oF CRIME. 


It is the right of the lawver to undertake the defense of a person 
accused of crime, regardless of his personal opinion as to the guilt 
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of the accused ; otherwise innocent persons, victims only of suspicious 
circumstances, might be denied proper defense. Having undertaken 
such defense, the lawyer is bound by all fair and honorable means, 
to present every defense that the law of the land permits, to the end 
that no person may be deprived of life or liberty, but by due process 
of law. 

The primary duty of a lawyer engaged in public prosecution is 
not to convict, but to see that justice is done. The suppression of 
facts or the secreting of witnesses capable of establishing the inno- 
cence of the accused is highly reprehensible. 


6. ADVERSE INFLUENCES AND CONFLICTING INTERESTS. 


It is the duty of a lawyer at the time of retainer to disclose to 
the client all the circumstances of his relations to the parties, and any 
interest in or connection with the controversy, which might influence 
the client in the selection of counsel. 

It is unprofessional to represent conflicting interests, except by 
express consent of all concerned given after a full disclosure of the 
facts. Within the meaning of this canon, a lawyer represents con- 
flicting interests when, in behalf of one client, it is his duty to contend 
for that which duty to another client requires him to oppose. 

The obligation to represent the client with undivided fidelity and 
not to divulge his secrets or confidences forbids also the subsequent 


acceptance of retainers or employment from others in matters ad- 
versely affecting any interest of the client with respect to which con- 
fidence has been reposed. 


7. PROFESSIONAL COLLEAGUES AND CONFLICTS OF OPINION. 


A client’s proffer of assistance of additional counsel should not 
be regarded as evidence of want of confidence, but the matter should 
be left to the determination of the client. A lawyer should decline 
association as colleague if it is objectionable to the original counsel, 
but if the lawyer first retained is relieved, another may come into the 
case. 

When lawyers jointly associated in a cause cannot agree as to 
any matter vital to the interest of the client, the conflict of opinion 
should be frankly stated to him for his final determination. His de- 
cision should be accepted unless the nature of the difference makes it 
impracticable for the lawyer whose judgment has been overruled to 
co-operate effectively. In this event it is his duty to ask the client to 
relieve him. 

Efforts, direct or indirect, in any way to encroach upon the busi- 
ness of another lawyer, are unworthy of those who should be brethren 
at the Bar; but, nevertheless, it is the right of any lawyer, without 
fear or favor, to give proper advice to those seeking relief against 
unfaithful or neglectful counsel, generally after communication with 
the lawyer of whom the complaint is made. 


8. ApvisInc Upon THE MERITS OF A CLIENT’s CAUSE. 


A lawyer should endeavor to obtain full knowledge of his client’s 
cause before advising thereon, and he is bound to give a candid opin- 
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ion of the merits and probable result of pending or contemplated liti- 
gation. The miscarriages to which justice is subject, by reason of 
surprises and disappointments in evidence and witnesses, and through 
mistakes of juries and errors of Courts, even though only occasional, 
admonish lawyers to beware of bold and confident assurances to 
clients, especially where the employment may depend upon such as- 
surance. Whenever the controversy will admit of fair adjustment, 
the client should be advised to avoid or to end the litigation. 


9g. NEGOTIATIONS WiTH OpposiTE Parry. 


A lawyer should not in any way communicate upon the subject of 
controversy with a party represented by counsel; much less should he 
undertake to negotiate or compromise the matter with him, but should 
deal only with his counsel. It is incumbent upon the lawyer most par- 
ticularly to avoid everything that may tend to mislead a party not repre- 
— by counsel, and he should not undertake to advise him as to the 
aw. 


10. ACQUIRING INTEREST IN LITIGATION. 

The lawyer should not purchase any interest in the subject-matter 
of the litigation which he is conducting. 
11. DEALING witH TrRusT PROPERTY. 

Money of the client or other trust property coming into the posses- 


sion of the lawyer should be reported promptly, and except with the 
client’s knowledge and consent should not be commingled with his 
private property or be used by him. 


12. FIxING THE AMOUNT OF THE FEEs. 


In fixing fees, lawyers should avoid charges which overestimate 
their advice and services, as well as those which undervalue them. A 
client’s ability to pay cannot justify a charge in excess of the value of the 
service, though his poverty may require a less charge, or even none at 
all. The reasonable requests of brother lawyers, and of their widows 
and orphans without ample means, should receive special and kindly 
consideration. 

In determining the amount of the fee, it is proper to consider: (1) 
the time and labor required, the novelty and difficulty of the questions 
involved and the skill requisite properly to conduct the cause ; (2) wheth- 
er the acceptance of employment in the particular case will preclude the 
lawyer’s appearance for others in cases likely to arise out of the trans- 
action, and in which there is a reasonable expectation that otherwise he 
would be employed, or will involve the loss of other business while em- 
ployed in the particular case or antagonisms with other clients; (3) the 
customary charges of the Bar for similar services; (4) the amount in- 
volved in the controversy and the benefits resulting to the client from 
the services ; (5) the contingency or the certainty of the compensation ; 
and (6) the character of the employment, whether casual or for an es- 
tablished and constant client. No one of these considerations in itself is 
controlling. They are mere guides in ascertaining the real value of the 
service. 
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In fixing fees it should never be forgotten that the profession is a 
branch of the administration of justice and not a mere money-getting 
trade. 


13. CONTINGENT FEEs. 


Contingent fees, where sanctioned by law, should be under the 
supervision of the Court, in order that clients may be protected from un- 
just charges. 


14. SuING A CLIENT FOR A Fee. 


Controversies with clients concerning compensation are to be avoid- 
ed by the lawyer so far as shall be compatible with his self-respect and 
with his right to receive reasonable recompense for his services; and 
lawsuits with clients should be resorted to only to prevent injustice, im- 
position or fraud. 


15. How Far a Lawyer May co IN SupportTING A CLIENT'S CAUSE. 


Nothing operates more certainly to create or to foster popular 
prejudice against lawyers as a class, and to deprive the profession of that 
full measure of public esteem and confidence which belongs to the proper 
discharge of its duties than does the false claim, often set up by the un- 
scrupulous in defense of questionable transactions, that it is the duty of 
the lawyer to do whatever may enable him to succeed in winning his 
client’s cause. 

It is improper for a lawyer to assert in argument his personal belief 
in his client’s innocence or in the justice of his cause. 

The lawyer owes “entire devotion to the interest of the client, warm 
zeal in the maintenance and defense of his rights and the exertion of his 
utmost learning and ability,” to the end that nothing be taken or be 
withheld from him, save by the rules of law, legally applied. No fear of 
judicial disfavor or public unpopularity should restrain him from the 
full discharge of his duty. In the judicial forum the client is entitled to 
the benefit of any and every remedy and defense that is authorized by the 
law of the land, and he may expect his lawyer to assert every such 
remedy or defense. But it is steadfastly to be borne in mind that the 
great trust of the lawver is to be performed within and not without the 
bounds of the law. The office of attorney does not permit, much less 
does it demand of him for any client, violation of law or any manner of 
fraud or chicane. He must obey his own conscience and not that of his 


client. 
4 


16. RESTRAINING CLIENTS FROM I MPROPRIETIES. 

A lawyer should use his best efforts to restrain and to prevent his 
clients from doiug those things which the lawyer himself ought not to 
do, particularly with reference to their conduct towards Courts, judicial 
officers, jurors, witnesses and suitors. Ifa client persists in such wrong- 
doing the lawyer should terminate their relation. 


17. Itt FEELING AND PERSONALITIES BETWEEN ADVOCATES. 


Clients, not lawyers, are the litigants. Whatever may be the ill feel- 
ing existing between clients, it should not be allowed to influence coun- 
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sel in their conduct and demeanor toward each other or toward suitors 
in the case. All personalities between counsel should be scrupulously 
avoided. In the trial of a cause it is indecent to allude to the personal 
history or the personal peculiarities and idiosyncrasies of counsel on the 
other side. Personal colloquies between counsel which cause delay and 
promote unseemly wrangling should also be carefully avoided. 


18. TREATMENT OF WITNESSES AND LITIGANTS. 

A lawyer should always treat adverse witnesses and suitors with 
fairness and due consideration, and he should never minister to the 
malevolence or prejudices of a client in the trial or conduct of a cause. 
The client cannot be made the keeper of the lawyer’s conscience in pro- 
fessional matters. He has no right to demand that his counsel shall 
abuse the opposite party or indulge in offensive personalities. Improper 
speech is not excusable on the ground that it is what the client would 
say if speaking in his own behalf. 


19. APPEARANCE OF LAwyeER AS WITNESS FOR His CLIENT. 


When a lawyer is a witness for his client, except as to merely 
formal matters, such as the attestation or custody of an instrument 
and the like, he should leave the trial of the case to other counsel. 
Except when essential to the ends of justice, a lawyer should avoid 
testifying in Court in behalf of his client. 


20. NEWSPAPER DISCUSSION OF PENDING LITIGATION. 

Newspaper publications by a lawyer as to pending or anticipated 
litigation may interfere with a fair trial in the Courts and otherwise 
prejudice the due administration of justice. Generally they are to 
be condemned. If the extreme circumstances of a particular case 
justify a statement to the public, it is unprofessional to make it anony- 
mously. An ex parte reference to the facts should not go beyond 
quotation from the records and papers on file in the Court; but even 
in extreme cases it is better to avoid any ex parte statement. 


21. PUNCTUALITY AND EXPEDITION. 

It is the duty of the lawyer not only to his client, but also to the 
Courts and to the public, to be punctual in attendance, and to be con- 
cise and direct in the irial and disposition of causes. 


22. CANDOR AND FAIRNESS. 

The conduct of the lawyer before the Court and with other law- 
yers should be characterized by candor and fairness. 

It is not candid or fair for the lawyer knowingly to misquote the 
contents of a paper, the testimony of a witness, the language or the 
argument of opposing counsel, or the language of a decision or a 
text-book; or with knowledge of its invalidity, to cite as authority a 
decision that has been overruled, or a statute that has been repealed; 
or in argument to assert as a fact that which has not been proved, 
or in those jurisdictions where a side has the opening and closing 
arguments to mislead his opponent by concealing or withholding posi- 
tions in his opening argument upon which his side then intends to rely. 
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It is unprofessional and dishonorable to deal other than candidly 
with the facts in taking the statements of witnesses, in drawing afh- 
davits and other documents, and in the presentation of causes. 

A lawyer should not offer evidence, which he knows the Court 
should reject, in order to get the same before the jury by argument 
for its admissibility, nor should he address to the Judge arguments 
upon any point not properly calling for determination by him. Neither 
_ Should he introduce into an argument, addressed to the Court, re- 
marks or statements intended to influence the jury or bystanders. 

These and all kindred practices are unprofessional and unworthy 
of an officer of the law charged, as is the lawyer, with the duty of 
aiding in the administration of justice. 


23. ATTITUDE TOWARD JuRY. 


All attempts to curry favor with juries by fawning, flattery or 
pretended solicitude for their personal comfort are unprofessional. 
Suggestions of counsel, looking to the comfort or convenience of 
jurors, and propositions to dispense with argument, should be made 
to the Court out of the jury’s hearing. A lawyer must never converse 
privately with jurors about the case; and both before and during the 
trial he should avoid communicating with them, even as to matters 
foreign to the cause. 


24. Rigot oF LAWYER TO CONTROL THE INCIDENTS OF THE TRIAL. 


As to incidental matters pending the trial, not affecting the merits 
of the cause, or working substantial prejudice to the rights of the 
client, such as forcing the opposite lawyer to trial when he is under 
affliction or bereavement; forcing the trial on a particular day to the 
injury of the opposite lawyer when no harm will result from a trial 
at a different time; agreeing to an extension of time fur signing a 
bill of exceptions, cross-interrogatories and the like, the lawyer must 
be allowed to judge. In such matters no client has a right to demand 
that his counsel shall be illiberal, or that he do anything therein repug- 
nant to his own sense of honor and propriety. 


25. TAKING TECHNICAL ADVANTAGE OF OppPposITE COUNSEL—AGREE- 
MENTS WITH Him. 


A lawyer should not ignore known customs or practice of the Bar 
or of a particular Cqurt, even when the law permits, without giving 
timely notice to the opposing counsel. As far as possible, important 
agreements, affecting the rights of clients, should be reduced to writing ; 
but it is dishonorable to avoid performance of an agreement fairly 
made because it is not reduced to writing, as required by rules of Court. 


26. PROFESSIONAL ApvocAcy OTHER THAN BEFORE Courts. 


A lawyer openly and in his true character may render professional 
services before legislative or other bodies, regarding proposed legisla- 
tion and in advocacy of claims before departments of government, 
upon the same principles of ethics which justify his appearance before 
the Courts; but it is unprofessional for a lawyer so engaged to con- 
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ceal his attorneyship, or to employ secret personal solicitations, or 
to use means other than those addressed to the reason and under- 
standing to influence action. 


27. ADVERTISING, DrrEcT oR INDIRECT. 


The most worthy and effective advertisement possible, even for 
a young lawyer, and especially with his brother lawyers, is the estab- 
lishment of a well-merited reputation for professional capacity and 
fidelity to trust. This cannot be forced, but must be the outcome of 
character and conduct. The publication or circulation of ordinary 
simple business cards, being a matter of personal taste or local custom, 
and sometimes of convenience, is not per se improper. But solicita- 
tion of business by circulars or advertisements, or by personal com- 
munications or interviews, not warranted by personal relations, is 
unprofessional. It is equally unprofessional to procure business by 
indirection through touters of any kind, whether allied real estate firms 
or trust companies advertising to secure the drawing of deeds or wills 
or offering retainers in exchange for executorships or trusteeships 
to be influenced by the lawyer. Indirect advertisement for business 
by furnishing or inspiring newspaper comments concerning causes 
in which the lawyer has been or is engaged, or concerning the manner 
of their conduct, the magnitude of the interests involved, the importance 
of the lawyer’s positions, and all other like self-laudation, defy the 
traditions and lower the tone of our high calling, and are intolerable. 


28. StirrRINnG up LiTIGATION, DirECTLY oR THROUGH AGENTS. 


It is unprofessional for a lawyer to volunteer advice to bring 
a lawsuit, except in rare cases where ties of blood, relationship or 
trust make it his duty to do so. Stirring up strife and litigation is 
not only unprofessional, but it is indictable at common law. It is 
disreputable to hunt up defects in titles or other causes of action 
and inform thereof in order to be employed to bring suit. or to breed 
litigation by seeking out those with claims for personal injuries or 
those having any other grounds of action in order to secure them as 
clients, or to employ agents or runners for like purposes, or to pay 
or reward, directly or indirectly, those who bring or influence the bring- 
ing of such cases to his office, or to remunerate policemen, court or 
prison officials, physicians, hospital attaches or others who may suc- 
ceed, under the guise of giving disinterested friendly advice, in in- 
fluencing the criminal, the sick and the injured, the ignorant or others, 
to seek his professional services. A duty to the public and to the 
profession devolves upon every member of the Bar, having knowl- 
edge of such practices upon the part of any practitioner, immediately 
to inform thereof to the end that the offender may be disbarred. 


29. UPHOLDING THE HONOR OF THE PROFESSION. 


Lawyers should expose without fear or favor before the proper 
tribunals corrupt or dishonest conduct in the profession, and should 
accept without hesitation employment against a member of the Bar 
who has wronged his client. The counsel upon the trial of a cause 
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in which perjury has been committed owe it to the profession and 
to the public to bring the matter to the knowledge of the prosecuting 
authorities. The lawyer should aid in guarding the Bar against the 
admission to the profession of candidates unfit or unqualified because 
deficient in either moral character or education. He should strive at 
all times to uphold the honor and to maintain the dignity of the pro- 
fession and to improve not only the law but the administration of justice. 


30. JUSTIFIABLE AND UNJuSTIFIABLE LITIGATIONS. 


The lawyer must decline to conduct a civil cause or to make a 
defense when convinced that it is intended merely to harass or to injure 
the opposite party or to work oppression or wrong. But otherwise it is 
his right, and, having accepted retainer, it becomes his duty to insist 
upon the judgment of the Court as to the legal merits of his client’s 
claim. His appearance in Court should be deemed equivalent to an 
assertion on his honor that in his opinion his client’s case is one proper 
for judicial determination. 


31. RESPONSIBILITY FOR LITIGATION. 


No lawyer is obliged to act either as adviser or advocate for every 
person who may wish to become his client. He has the right to decline 
employment. Every lawyer upon his own responsibility must decide 
what business he will accept as counsel, what causes he will bring into 
Court for plaintiffs, what cases he will contest in Court for defendants. 
The responsibility for advising questionable transactions, for bringing 
questionable suits, for urging questionable defenses, is the lawyer’s 
responsibility. He cannot escape it by urging as an excuse that he 
is only following his client’s instructions. 


32. THe Lawyer’s Duty In Its Last ANALysIS. 


No client, corporate or individual, however powerful, nor any 
cause, civil or political, however important, is entitled to receive, nor 
should any lawyer render, any service or advice involving disloyalty 
to the law whose ministers we are, or disrespect of the judicial office, 
which we are bound to uphold, or corruption of any person or persons 
exercising a public office or private trust, or deception or betrayal 
of the public. When rendering any such improper service or advice, 
the lawyer invites and merits stern and just condemnation. Cor- 
respondingly, he advances the honor of his profession and the best 
interests of his client when he renders service or gives advice tending 
to impress upon the client and his undertaking exact compliance with 
the strictest principles of moral law. He must also observe and ad- 
vise his client to observe the statute law, though until a statute shall 
have been construed and interpreted by competent adjudication, he 
is free and is entitled to advise as to its validity and as to what he 
conscientiously believes to be its just meaning and extent. But above 
all a lawyer will find his highest honor in a deserved reputation for 
fidelity to private trust and to public duty, as an honest man and as 
a patriotic and loyal citizen. 





VISHNEY V. EMPIRE STEEL & IRON CO. 


VISHNEY v. EMPIRE STEEL & IRON CO. 


(N. J, Supreme Court, Aug. 7, 1915). 
Workmen’s Compensation Act—Loss of Usefulness of Both Eyes—Clause B of Par. 11 
of the Act. 

Certiorari to Court of Common Pleas, Warren County. 

Petition by John Vishney against the Empire Steel & Iron Com- 
pany for compensation under the Workmen’s Compensation Act. 
There was a judgment fixing compensation, and petitioner brings 
certiorari to review the judgment. Judgment reversed, and record 
remanded for proceedings according to law. 


Argued before Swayze, Parker and Kalisch, JJ. 
Mr. George M. Shipman for Prosecutor. 
Messrs. King & Vogt for Defendant. 


KALISCH, J.: The prosecutor, the petitioner ‘below, was blinded 
by a fowder blast, depriving him of four-fifths of the use of both eyes, 
while in the employ of the defendant. The accident occurred on the 
15th day of December, 1913. The trial Judge found that the prose- 
cutor was then earning $1.82 a day, and made seven days in a week, 
and, according to the proof introduced by the defendant, made 181 
days out of a possible 197, from June 1, to December 15, 1913, averag- 
ing $11.76 a week; that he had worked for the defendant for 12 years, 
and was, some time before and at the time of the injury, drawing ore 
from the ore kilns. There were two hearings and two separate ad- 
judications. At the first hearing the defendant conceded that the 
injury was due to an accident arising out of and in the course of the 
prosecutor’s employment. 

The matters chiefly controverted were the permanency of the 
injury and the period of time for which compensation should be fixed. 
The testimony of the medical witnesses was to the effect that the 
prosecutor was suffering from conjunctivitis, which disease of the 
eyes, in their opinion, if the prosecutor would yield to treatment 
therefor in a hospital, was curable in 3 months. 

Upon this testimony the trial Judge found that the prosecutor was 
suffering from a temporary disability, which would require 3 months 
within which to effect a cure, and accordingly allowed the prosecutor, 
under section lla of the Workmen’s Compensation Act (P. L. 1911, 
p. 134), 50 per cent. of $11.76, his stated weekly earnings, which made 
$5.88 a week, for 17 weeks from December 29, 1913 (2 weeks from 
the date of the frosecutor’s injury) to April 27, 1914, which amounted 
to $99.96, and which was adjudged to be paid in a lump sum, and the 
further sum of $5.88 per week for 13 weeks, from April 27, 1914, to 
July 27, 1914, payable each week, with leave to the prosecutor to 
apply to the Court at the termination of the 3 months for further 
relief in the event no cure had been effected. 

No cure having been accomplished at the expiration of the 3 
months, the prosecutor filed a petition for further relief, and it was 
at this hearing that the trial Judge found that the injury to each of 
the prosecutor’s eyes was partial in character, but permanent in 
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quality, amounting to the loss of four-fifths of the permanent useful- 
ness of each eye, and thereupon made an order that the prosecutor 
receive compensation for a period of 80 weeks for each eye at $5.80 
per week, to run consecutively from July 27, 1914, thus allowing com- 
pensation for the loss of 80 fer cent. of the usefulness of both eyes 
for 160 weeks. The prosecutor claims that it was erroneous for the 
_court to rule that temporary disability had ceased on July 27, 1914. 
There were facts warranting such a finding. 

Temporary, as distinguished from permanent, disability, under 
the Workmen’s Compensation Act, is a condition that exists until the 
injured workman is as far restored as the permanent character of the 
injuries will permit. An apt illustration is a case where there has 
been a loss of both arms. The temporary disability to be considered 
in such an instance is the physical state of the patient until the stumps 
are healed and he is able to get about. The actual disability to do 
effective work is the same in either case and continues for life. Bir- 
mingham v. Lehigh & Wilkes-Barre Coal Co., 95 Atl. ——, decided 
at the present Term of Court. 

In the present case it was not ascertained until the second hearing 
whether or not the prosecutor’s injuries would be of a permanent 
character. 

The trial Judge proceeded on the theory that because, under 
clause C, par. 11, of the statute of 1913 (page 303), the compensation 
for the loss of an eye is fixed at 50 per cent. of the weekly earnings 
for 100 weeks, compensation for the loss of or injury to each eye 
should be considered separately under that clause, and, having found 
that each eye had lost four-fifths of its usefulness, he calculated the 
number of weeks for which compensation should be made on the 
basis of an 80 per cent, loss of each eye, which would make 80 weeks 
for each eye, or a total of 160 weeks for both. 

The trial Judge evidently overlooked that provision of the statute 
on page 304 which, among other things, provides that the loss of 
both eyes shall constitute a permanent disability, and that compensa- 
tion shall be made therefor according to clause B. 

Reverting to clause B on pages 303 and 304, we find that the 
compensation for the loss of both eyes shall not exceed 400 weeks. 
It appearing that there was a loss of usefulness of both eyes to the 
extent of 80 per cent. the prosecutor was entitled to compensation 
for 320 weeks. « 

Judgment reversed. 





IN RE ESTATE OF POLICASTRO. 
(Essex Orphans’ Court, October, 1915). 


Administration — Treaty between United States and Italy — Non-resident Foreigner Not 
Proper Administrator. 


In the matter of the estate of Teresa Policastro, deceased. 

Mr. Ernest L. Quackenbush for Euplio Conoscenti, Italian Con- 
sular Agent, Appellant. 

Mr. Gaetano M. Belfatto for Michele Iuzzolino, Administrator, 
Appellee. 
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OSBORNE, J.: Appeal by Euplio Conoscenti, Royal Consular 
Agent of Italy, from the order of the surrogate granting letters of 
administration upon the estate of Teresa Policastro, deceased, to 
Michele Luzzolino. 

Teresa Policastro Leonardo (the decedent herein) died intestate 
in the city of Newark on the twenty-second day of June, 1913, 

Application was made to the surrogate by Michele Iuzzolino on 
the thirteenth day of October, 1914, for letters of administration upon 
her estate, and an order entered on the fifteenth day of October, 1915, 
granting letters to the applicant. 

It appears that the decedent was a subject of the Kingdom of 

Italy ; that she was married to one Gioacchino Leonardo, ‘but had not 
lived with him for many years; that decedent had a son, Mattia 
Leonardo, who had not been heard from in many years, and a daugh- 
ter, Vittoria Iuzzolino, who is married to Michele Iuzzolino, the ad- 
ministrator herein, and resides in San Gregorio Magno, Province of 
Palermo, Italy. There is no suggestion that the whereabouts of the 
husband or son is known. 

Letters of administration on decedent’s estate were granted by 
the surrogate upon it being represented to him, by verified petition, 
that the applicant was a resident of the city of Newark and that all 
of the next of kin entitled to administration had renounced and re- 
quested the appointment of the petitioner Juzzolino. The petition 
was accompanied by a general power of attorney to Iuzzolino, exe- 
cuted in Italy by decedent’s daughter, Vittoria, his wife, designating 
him to act for her. 

Euplio Conoscenti is the duly accredited Royal Consular Agent 
of the King of Italy at Newark, with jurisdiction including the county 
of Essex. He applies to have the order of the surrogate and the pro- 
ceedings thereunder reversed, the letters issued to Michele Iuzzolino 
revoked and letters of administration on the estate of the said Teresa 
Policastro, deceased, granted to him. 

Appellant rests his application upon the treaties existing between 
the United States of America and the Kingdom of Italy. For the 
purpose of this application it is sufficient to refer to Article XVII 
of the Consular Convention of May 8, 1878 (20 U.S. Statutes, 725-732), 
between the United States and Italy. This article contains the 
“most favored nation” clause. Appellant contends that, under this 
clause, Article XIV of the Consular Convention of June 1, 1910 (U, S. 
Statutes of 1911), between the United States and Sweden, becomes 
applicable, and thereunder appellant is entitled, as a matter of right, 
to administer upon the decedent’s estate, 

Article XIV of the Swedish Treaty provides that: “In the event 
of any citizen of either of the two contracting parties dying without 
will or testament in the territory of the other contracting farty, the 
Consul-General, Consul, Vice-Consul, General or Vice-Consul of the 
nation to which the deceased may belong . . ._ shall 
have the right to be appointed as administrator of such estate.” 

That right has been recognized by this Court in In re Estate of 
Gurrieri, 35 N. J. L. J. 240. In that case Judge Martin said: “It is 
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evident that, in addition to be privileged to take possession of the 
property of their nationals, Consuls may be appointed as adminis- 
trator. This seems to qualify them as proper rfarties to receive letters 
of administration. It does not exclude others ordinarily entitled to 
letters. The rule of the Orphans’ Court directs that notice be given 
to all persons entitled to administration, and the statute designates 
’ the widow and next of kin as persons entitled. It would seem that 
the statement in the XIV Article of the treaty with Sweden meant 
to add the right to be classed as one of those entitled to administra- 
tion on the estates of decedents described in the article.” It will be 
observed that the right conferred is not a primary or an exclusive right. 

Rule I of the Orphans’ Court provides: “‘When application for 
administration is made by any ferson other than the next of kin or 
party first entitled, or by one of several equally entitled to receive 
letters of administration, the person making such application shall 
produce to the surrogate the renunciation and request of the persons 
so entitled, that letters be issued according to the application, or 
proof that at least ten days’ notice has been given to the next of kin 
or parties by law entitled to such administration, if any, of such 
application, which application and the renunciation and request, if 
any, shall be recorded in a book to be kept for that purpose.” 

The claim of Michele luzzolino to administration rests upon the 
power of attorney before mentioned. While the right to administer 
is personal, the Court will consider the wishes of the next of kin. 
Cresse’s Case, 28 N. J. Eq. 236; Cramer v. Sharp, 49 N. J. Eq. 558; 
In Re Wallace’s Est., 49 N. J. Eq. 530, 

In this power of attorney, however, Iuzzolino declared under oath 
that he was domiciled in San Gregorio Magno, which, the proof shows, 
is in Italy. It is apparent, notwithstanding his statement in his peti- 
tion to the surrogate that he resides in the city of Newark, that he 
came to this country merely for the purpose of attending to the set- 
tlement of this estate on behalf of his wife. Being a non-resident 
foreigner, it was improper to grant letters of administration to him. 
In Re Simovicic’s Est., 85 Atl. Rep. 917. 

None of the next of kin claiming administration, notice of the 
application should have been given to the Italian Consul. No re- 
nunciation was produced or notice given. 

The order of the surrogate will be set aside, and the letters of 
administration issued to Michele Juzzolino revoked, and letters of 
administration upon the estate granted to Euplio Conoscenti, Royal 
Consular Agent of the Kingdom of Italy, upon his giving bond in 
the sum of two thousand dollars. 





KELLEY v: THE SELTZER-BENNETT CO. 
(Essex Common Pleas, Sept. 20, 1915). 
Workmen’s Compensation Act—Temporary Disability— Amount of Compensation. 
Case of John Kelley, Petitioner, against John S. Francis and 
Walter F. Peacock, Trustees of the Seltzer-Bennett Company, an 
unincorporated association, Respondents. Petition filed under Work- 
men’s Compensation Act. 





KELLEY V. THE SELTZER-BENNETT CO. 


Mr. John V. Laddey for Petitioner. 
Mr. M. Casewell Heine for Respondents. 


SALMON, J. (sitting for Judges Martin and Osborne): The 
petitioner was in the employ of the respondents during the period 
from August 18th, 1913, to March 15th, 1915. On January 20th, 1914, 
petitioner sustained injuries as a result of an accident arising out of 
and in the course of his employment by respondents, the injuries 
being caused by the fact that his left leg was caught between 
a moving machine belt and a pulley attached to machinery, which 
resulted in a comminuted fracture of the left tibia (the tibia is the 
wide bone known as the shin bone) about the middle of the leg; 
also a multiple fracture of the fibula (the fibula is the connecting 
bone running parallel with the tibia, and extends from knee to ankle). 
By multiple fracture is meant, in this case, that there were two seats 
of fracture opposite one from the other. There were also present a 
number of fragments of bone which stuck out through the fracture. 
The fracture of the fibula was broken straight across in two places, 
dividing the bone into three pieces. Petitioner’s condition at the 
time of hearing was that he suffered a shortening of the left leg 
and had limited motion of the great toe and the one next to it, and 
had slight limitation of motion in the left ankle; that there was a 
large amount of callous at the seat of the said fracture, and that 
there was also atrophy of the muscles, as indicated by the flabbiness 
and diminution of the measurement to the extent of about one-half 
inch. At the time of hearing petitioner suffered from a loss of motion 
in the said two toes, as well as a loss of power and efficiency of the 
same. Physicians for both petitioner and respondents agree that 
petitioner has suffered a shortening of the limb between the knee 
and the ankle. There is a disagreement between the doctors as to 
the extent of the functional loss and there apfears to be a disposition, 
on the part of the respondents, to attempt to characterize the impair- 
ment in function as obtaining solely between the knee and toes, as 
against the contention of the petitioner that the impaired function 
goes to the whole leg, as such. 

The wages of petitioner were sixteen dollars per week, and his 
duties, before injury, were that of a fireman and consisted in helping 
around the engine, shoveling coal, attending the boiler, putting water 
into it and wheeling ashes and coal. His week’s work consisted of 
six days of ten hours each. 

After the injury and on August 10th, 1914, petitioner returned 
to the service of the respondents, at wages of fourteen dollars per 
week, but his duties appear to have been exclusively limited to that 
of a night-watchman, excepting the shoveling of coal and looking after 
the fires. His service was for seven nights a week, each night con- 
sisting of fourteen hours duty. 

On November 8th, 1914, petitioner resumed his former working 
services, at the wages previously paid, namely, sixteen dollars per 
week. 

Payments because of liability have been made by respondents to 
November 13th, 1914. 
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There are two questions involved, the first as to the period of 
the temporary disability, which in this case is probably a question 
of fact and law, and the second question being the amount of com- 
pensation to which petitioner is entitled because of permanent dis- 
ability, which in this case seems to be a question of law exclusively. 

In the case of Vishney v. Empire Steel & Iron Co., 95 Atl. 143, 
it was held that ““Temporary’ as distinguished from ‘permanent’ 
disability, under the Workmen’s Compensation Act (P. L. 1911, 
f. 134), is a condition that exists until the injured employé is as far 
restored as the permanent character of the injuries will permit.” ‘This 
definition of temporary disability seems most pertinent to the case 
at bar. While it is true that petitioner, during the period from August 
10th to November 8th, 1914, was not able to discharge the duties of 
the position held by him at the time of injury, it seems to be a fair 
deduction that this was a fact caused by the impairment to the use- 
fulness of his limb, for which he should be allowed compensation. 
Unquestionably a very fair test of the discontinuance of temporary 
disability, although not by any means an exclusive test, is shown by 
the return of an employe to a service, the money compensation of 
which is approximately that of his employment at the time of injury, 
even though the duties may differ in character and extent. The case 
as presented leads to the conclusion that temporary disability was 
suffered by petitioner from January 20th, 1914, to August 10th, 1914, 
and for which compensation has been made, as well as medical services 
and medicines furnished. 

As to the disability partial in character but permanent in quality, 
the case seems to come clearly within clause C of paragraph eleven, 
Section two, and under the sub-division which reads as follows: “In 
all other cases in this class, or where the usefulness of a member or 
any physical function, is permanently impaired, the compensation 
shall bear such relation to the amounts stated in the above schedule 
as the disabilities bear to those produced by the injuries named in 
the schedule.” The difficulties from which petitioner suffers are those, 
in the view of the Court, which have to do with the usefulness of his leg. 
They consist in the loss of motion in toes, stiffness in the ankle and 
knee joints and coupled with an actual shortening of the limb be- 
cause of the fracture to it. The doctrine of the case of Blackford v. 
Green et al., 94 Atl. 401, is applicable to this case. It is there stated: 
“The injuries were mainly to the forearm and hand. There was 
evidence that these were impaired to the extent of 75 per cent., and 
that the upper arm was impaired to the extent of 8 per cent, The 
award was based on the theory that the function of the arm as a 
whole was impaired to the extent of 75 per cent. and the amount 
awarded was 75 per cent. of the amount fixed by the statute for an 
arm. It is now argued that such an award is out of harmony with 
the provision that amputation between the elbow and the wrist shall 
be considered as equivalent to the loss of a hand, for which the com- 
pensation allowed is less than that allowed for the loss of an arm. 
We cannot say, however, that the trial Judge might not properly find 
that the injured arm was capable of no greater service than its weakest 
part; if so, he might properly find that the whole arm was injured 
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to the extent of 75 per cent. Such a finding is not necessarily 
incongruous with the statutory provision making amputation between 
the elbow and the wrist equivalent to the loss of a hand only. It is 
conceivable that a maimed forearm may impair the efficiency of the 
whole more than the amputation, We ought not to extend by con- 
struction the limitation imposed by statute in the case of amgutation.” 
See also O’Connell v. Simms Magneto Co., 89 Atl. 922; Barbour Flax 
Spinning Co. v. Hagerty, 89 Atl. 919; Burbage v. Lee et al., 93 Atl. 859. 

It is found that this case comes within said clause C referred to, 
and that the usefulness of the left leg of petitioner is permanently 
impaired by virtue of the injuries sustained and referred to herein- 
above, and that the disability because of the said injuries bears the 
relation to the loss of a leg of twenty per cent. thereof, and that 
the compensation therefor should be for twenty per cent. of one hun- 
dred and seventy-five weeks, or thirty-five weeks from August 10th, 
1914, at the rate of eight dollars per week; it being here noted that 
no period of time has been fixed by statute during which said com- 
pensation must be paid, and therefore computation has been made 
according to this Court’s interpretation of cases above cited. Credit 
should be given for payments heretofore made from August 10th to 
November 13th, 1914. The period of thirty-five weeks having elapsed, 
the whole sum is due. Costs should be taxed by the clerk and paid 
by the respondents. Counsel fee of thirty-five dollars is allowed and 


is hereby settled and determined as compensation to be paid by peti- 
tioner to his legal adviser. 

An order will be made conforming to the findings and allowances 
as herein set forth. 





CARRELL v. STATE OF NEW JERSEY: 
(Morris Common Pleas, Aug. 80, 1915). 
Workmen’s Compensation Act—Commutation of Remaining Payments. 


Case of Frank Carrell, petitioner, against State of New Jersey, 
respondent. Petition filed under Workmen’s Comrzensation Act. 


Mr. Elmer King (King & Vogt), for Petitioner. 


Mr. John W. Wescott, Attorney-General (by Mr. Francis H. 
McGee), for Respondent. 


SALMON, J.: This is a petition for commutation of the remaining 
payments to which petitioner will become entitled, weekly payments 
of nine dollars for 62 weeks out of 150 weeks having been paid up to 
the time of hearing. Amputation of the right arm of the petitioner 
below and near the elbow resulted from the injury received. 

In the testimony, petitioner states his reason for desiring com- 
mutation to be, using his words: “So that I could keep my accounts 
straightened up and get the benefit of the discounts, and after I get 
my business going nicely, so that I can put another arm on.” The 
business referred to is the retail tobacco, newspaper and stationery 
business conducted by fetitioner, at 38 Main street, Madison, Morris 
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county. Incident to said business, it appears that petitioner owes the 
sum of one thousand dollars, one-half of which is for money borrowed 
and put in the business, and the other half for running accounts owing, 
incurred in the course of business. The payments, if commuted, would 
amount to the lump sum of $759.99. The petitioner has a wife and 
two small children, both under three years of age. 

There are two considerations why commutation cannot be 
ordered. The first is, conceding, for tle moment, that petitioner 
comes within the commutation provision of the Act of 1911, that the 
statute under the 21st section provides that “commutation shall not be 
allowed for the purpose of enabling the injured employé . . . to 
satisfy a debt, or to make payments to physicians, lawyers or any 
other persons.” The second phase of the matter is that under the 
supplement of 1913, being chapter 145, because of which alone the 
petitioner has the right of recovery, there is a specific method to be 
pursued by, in this case, the respondent State, in making the payments 
to which petitioner is entitled. The petitioner’s name “shall be carried 
upon the pay roll, and payment shall be made in the same manner and 
from the same source in which and from which the wages of the in- 
jured employé were paid.” The said Act also provides that “in event 
that any extraordinary payment larger than the weekly rate of com- 
pensation shall be due, such payment shall be made from any fund 
available for the maintenance or incidental expenses of the institution, 
department, board of governing body under and by which the em- 
ployé was employed.” This last provision would seem to be limited, 
most likely, to expenses of last sickness and burial and to medical and 
hospital services and medicines, as provided for in paragraphs 12 and 
14 of the Act of 1911, and payments in arrears, if any, at the time of 
admitting or determining liability. 

The testimony on the part of the respondent shows that peti- 
tioner is carried on the pay roll, the same as before the injury was 
received, and that he is paid the same (as to manner and time) as the 
other employés of the institution. Testimony further shows that there 
are no funds of the institution out of which a lump sum payment might 
be made. 

By the supplement of 1913, it is true that petitioner is compensated 
“under and by virtue of section two” of the Act of 1911, but, in the 
absence of specific language to sanction it, there could be no commuta- 
tion ordered to be paid by the State. It is deemed that there should 
be express authority given in the statute, before the Court would find 
warrant in giving judgment in a lump sum against the State, and this 
express authority does not appear by the statutes in question. The 
case does not come, therefore, within the statute in the first place, and, 
were it considered that it did, there is shown such a situation in the 
reason advanced for invoking the statute as to commutation, that 
would prevent its application, because of the uses and purposes to 
which it is proposed to apply the fund that would arise from an order 
to commute. 

The petition must be denied without costs. 





REEVES V. NEW JERSEY STATE HOSPITAL. 


REEVES v. N. J. STATE HOSPITAL. 
(Morris Common Pleas, Aug. 27, 1915). 
Workmen’s Compensation Act—Accident in Hospital—State Employment—Temporary 
Disability. 
Case of Anna C. Reeves, Petitioner, against Board of Managers 
of the New Jersey State Hospital at Morris Plains, Respondent. Pe- 
tition filed under the Workmen’s Compensation Act. 


Mr. Willard W. Cutler for Petitioner. 


Mr. John W. Wescott (by Mr. Francis H. McGee) for Re- 
spondent. 


SALMON, J.: The uncontroverted evidence appears to be that 
the petitioner commenced service as a nurse or attendant at the 
hospital of the respondent on November 1, 1914, after signing a formal 
application, which reads as follows :— 


“B. D. Evans, M. D., 


Medical Director of the New Jersey State Hospital at Morris 
Plains. 

“DEAR SIR: I hereby make application for the position of 
attendant in your hospital, and if my application be favorably con- 
sidered, I will earnestly and conscientiously take the course of in- 
struction given in your training school for attendants and nurses, and 
will endeavor to do my full duty in the performance of the work of 
the positions assigned to me, my first month’s work to be known as 
a ‘trial month’ for the purpose of determining my fitness or unfitness 
for the position. 

“The within questions, as to my qualities and qualifications, I 
declare have been filled out by me and in my own handwriting, and in 
strict accordance with facts. 

“Name Mrs. Anna Reeves 
“Address 248 E. 40th St., N. Y. City 

“Date of application Oct. 17, 14.” 

It further appears that petitioner remained at the hospital until 
December 5, 1914, after having sustained some injury on November 
19th, previous, because of having been struck on the back of her right 
hand with a shoe in the hands of a patient or another attendant, the 
character and extent of which injury being a very highly disputed 
fact. 

The uncontradicted evidence also shows that the petitioner 
signed a paper purporting to be a formal resignation of which the 
following is a copy: 

“Dr. M. Evans, 

“Dear Dr: I hereby resign at once as my husband is doing so 
likewise. 

“T remain respectfully yours, 
“Mrs Anna Reeves.” 


The compensation of petitioner at the time of injury seems to 
have been agreed upon at the rate of $33.00 per month with board, 
room and washing, the money value of which last three items not 
appearing to have been fixed by the parties. 
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The respondent claims freedom from liability on two grounds: 
the first being that petitioner is not entitled to compensation under 
the Act for the reason that she was not in the employ of the State; 
and the second being that such disability as resulted from the injury 
was temporary in character, and for which compensation has already 
been made by the respondent. 

The disposition of the first point advanced favorable to the re- 
spondent’s contention would leave the case in the position of making 
it unnecessary to conclude upon the facts as to the character and 
extent of the injury, which conclusion, of course, must be founded 
upon the evidence produced, and which evidence in this matter is 
most conflicting, particularly as to the medical testimony relating to 
the condition of the alleged injured hand and the resulting effects 
of the injury. 

By Chapter 145 of the laws of 1913, as found on page 230, it is, by 
supplement to the original Act, provided that “every employee who 
shall be in the employ of the State, county, municipality or any 
board or commission, or any other governing body . . . shall be 
compensated under and by virtue of section two to which this act 
is a supplement; provided” &c. 

Under Chapter 156 of the laws of 1908, being “An act regulating 
the employment, tenure and discharge of certain officers and employes 
of this State, and of the various counties and municipalities thereof, 
and providing for a civil service commission, and defining its powers 
and duties,” it is provided among other things, as found in paragraph 
17, on page 345, that “all appointments and promotions to positions in 
the competitive, non-competitive and labor classes of the classified 
service shall be for a probationary period of three months. If, at the 
close of this probationary term, the conduct or capacity of the pro- 
bationer has not been satisfactory to the appointing officer, the pro- 
bationer shall be notified in writing that he will not receive absolute 
appointment ; otherwise his retention in the service shall be equivalent 
to his final and absolute appointment.” 

There appears to be no question that the petitioner comes within 
the provisions of this section of said Act, and the three months 
period here referred to would begin to run from the day of appoint- 
ment as stated. 

The legal question presented goes to just what has been done by 
the Legislature in the act of 1913, respecting the persons or class of 
persons that come within the effect of its operation. Those persons 
are designated by the words “employé who shall be in the employ of 
the State.” 

The petitioner has herself, in her application, designated her 
first month’s work as a “trial month” for the purpose of determining 
her fitness or unfitness for the position. The Civil Service law pro- 
vides that “all appointments . . . shall be for a probationary period 
of three months.” The injury in question was received on the nine- 
teenth day of the service. Was the relation then existing between 
the parties one that shall legally designate the petitioner an “employé” 
in the “employ” of the State? Which designation is to say, of course, a 
relationship contractual in character, with all the elements present, 
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expressed or implied, that will legally justify it being so characterized 
and determined. 

There are certain fundamental rules of law that seem applicable 
to the case and the first might be stated as follows: The right to 
bring an action against the State must be founded upon its own per- 
mission, and the right extends no further than the statutes expressly 
warrant, and in those cases beyond the scope of the statute’s pro- 
visions, a remedy must be sought from the Legislature. Further, it 
is laid down that “the rule of construction is settled, that what is not 
clearly granted (by the State) is withheld.” 9 C. E. Green, 455, and 
“no public right can be taken away by mere inference or legal con- 
struction—it can only be by express grant.” 13 Equity, 420. In 
substance, the common law doctrine appears clearly to be that every- 
thing for the benefit of the State shall be taken largely, and every- 
thing against the State shall be taken strictly. 

Interpreting, then, as it seems necessary to do, those words of 
the statute of 1913, reading “Every employé who shall be in the 
employ of the state” in the light of the foregoing rules, it seems clear 
that the petitioner did not occupy that position which would bring 
her within the class of persons designated. That the Legislature has 
the power to include persons standing in relation of a “probationer” 
may well be conceded, and that it would be fair and reasonable public 
policy so to do, may also be granted, perhaps, without serious ques- 
tion, but the view is here taken that by the supplement of 1913 in 


consideration, the State has included only those who come squarely 
under the designation of ‘“employé” with all that the term implies. 
It is impossible to take the view that the petitioner was, at the time 
of injury, serving other than a “trial” period, which may, or may 
not, have grown by appointment into the “probationary period of 


” 


three months,” as provided for by statute, and out of which may or 
may not have ripened a relation of “absolute appointment.” 

Reference has been made to the case of Mueller v. Oelkers Man- 
ufacturing Company, 36 N. J. L. J. 117, which is a case that upholds 
the right of recovery for injuries received during “trial” employment. 
It is significant in that case, however, to note that there was no agree- 
ment made as to the length of time for the “trial,” and it is remarked 
by Judge Martin therein that “it is probably true that if the ‘trial’ 
had been for a definite and reasonable period of time with a distinct 
agreement that there would be no compensation it would not be a 
contract of hiring. In this case, however, there was no distinct un- 
derstanding that the work was exclusively a test. While the lan- 
guage used may be susceptible of that construction, yet under all 
the circumstances of the case, the understanding seems to have been 
that petitioner was employed and if he were found unsatisfactory, he 
would be discharged rather than that he would be tried and if found 
satisfactory would be employed.” 

In the case at bar there appears by force of the statute of 1908 
above referred to, that only a tentative relationship could be created 
and this is emphasized by the application for position of the petitioner 
set forth above, in which the period of service during which the injury 
was sustained was characterized as a “trial” month. 
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The conclusion is reached that the relation of the parties at the 
time of injury was not such as to bring the petitioner within the 
scope of the Act, and, because of this result, the motion of respondent 
to dismiss the petition on the ground that there is no cause of action 
is granted, without costs to either party as against the other. 

An order will be made denying the petition because of the con- 
siderations above stated. 





SMITH v. SMITH. 
(Morris Common Pleas, Sept. 8, 1915). 
Workmen’s Compensation Act— Disability Partial in Character but Permanent in Quality. 
Case of Albert H. Smith, Petitioner, against Hosmer P. Smith, 
Respondent. Petition filed under Workmen’s Comfensation Act. 
Mr. Willard W. Cutler for Petitioner. 
Mr. William E. Holmwood for Respondent. 
SALMON, J.: The facts of this case are found to be that peti- 


. 
~ 


tioner, who is a carpenter, aged thirty-two years, on March 2nd, 1915, 
while in the employ of the respondent, sustained injuries by accident 
arising out of and in the course of his employment. His wages were 
nineteen dollars and eighty cents per week. 

At the time in question, petitioner was attending a windlass and 
engaged in trying to “plumb up” a partition which had settled. The 


left thumb of petitioner was caught in the windlass, or in the rope 
wound around the cylinder of the same, with the result that the thumb 
was decapitated and the end of the first phalange was crushed. The 
attending physician removed small particles of bone and made the 
end smooth, also removed the nail, which he found hanging to the 
thumb. The ragged edge of skin was cut off by the doctor and the 
wound then sewed up. A month elapsed before petitioner returned 
to his work. However, healing began by the third day from the 
injury. Medical attendance continued for three weeks, every day 
for the first few days, then on alternating days thereafter. Shock to 
the tissues was sustained, the same being torn underneath the nail, 
and suffering was caused by injury to nerves of the member. 

Petitioner complains that the thumb is sensitive; that it hurts 
him to touch it; that the injury affects his working ability; that he 
cannot handle tacks at all with the use of his left thumb; that he 
has to start them with his right hand, and that he is unable to handle 
nails in shingling. He also complains that he is slower than before 
the injury—‘in some things it might be twenty per cent. slower, in 
other things not as much.” 

There appears to be practically no difference now in the length 
of petitioner’s thumbs, that is, in the injured member, the flesh has 
grown out the same as before injury. However, the new nail is, 
according to petitioner, very hard, and the bone not as before, but 
unduly sensitive; at the same time, with a loss of feeling in connection 
with the work which the petitioner was accustomed to do with it. 

It seems conceded that medical services and medicines were fur- 
nished as provided for by the 14th paragrarh of the Act, and it is 
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also unquestioned that compensation has been made for the temporary 
disability occasioned ‘by the accident. 

The disputed question of fact is as to any disability partial in 
character but permanent in quality, which, if such exists, would bring 
the case under clause (C) of paragraph eleven of the Act. 

Examination of petitioner was made by respondent’s physician 
some months subsequent to the injury, the testimony not showing 
just when, although it may reasonably be inferred, from the evidence, 
as late as the month of June, 1915. At that time, it is not questioned 
by respondent’s doctor that the part of the bone in question had been 
removed, but his statement is that the bone is all there, that is, on 
the day of his examination, that it had re-grown. This re-growth, 
however, seems to be conditional on another fact, and that is as to 
the periosteum, or covering of the bone, that, in cases where it is 
preserved, the bone will grow out to its normal capacity. Respondent’s 
physician also seems to doubt that petitioner has sustained any loss 
of function in the member, due to the injury, but asserts that if 
there is such, it is due to an infection of his ingrowing nail. 

Reference to testimony of petitioner’s physician is sufficient to 
satisfy the mind, that at the time of treatment on the day of injury, 
there was removed by the attending doctor, a part of the phalange 
variously stated by him to have been “about half” and “one-third” 
of the same. The doctor’s testimony shows that he actually removed, 
in ‘lacerated tissue and bone, at least one-third of the phalange in 
question, 

That the petitioner has suffered an injury causing disability partial 
in character but permanent in quality must be the conclusion upon 
the evidence in the case; to hold otherwise would be subordinating 
testimony by an attending physician at the time of injury, who had 
the advantage of examination and treatment of the condition shown 
by symptoms, both objective and subjective, and placing greater value 
upon a physician’s testimony which is made from examination at a 
time when opportunity of diagnosis of the injury was much less 
propitious. The Court should not surmise as to a possible condition, 
in the face of a situation shown reasonably clear by testimony given 
by one concerning injuries that were the subject of his examination 
and treatment at the time of accident. 

It is found that the case comes within clause (C) of paragraph 
eleven, and that the usefulness of the left thumb is permanently im- 
paired, and that the disability caused by the loss of one-third of the 
first phalange of the left thumb bears the relation to the loss of a 
thumb of one-sixth thereof (a thumb being made up of two 
phalanges), and that the compensation therefor should be for ten 
weeks from April 1st, 1915, at the rate of $9.90 per week. In coming 
to this conclusion, in view of no period of time being fixed by statute 
during which compensation must be paid, the method of computation 
is followed, sanctioned in Barbour Flax Spinning Co. v. Hagerty, 
85 N. J. Law 407, 89 Atl. 919 and Blackford v. Green et al., 94 Atl. 401. 
(As to statutory “disability” when earnings are unimpaired, see 
DeZeng Standard Co, v. Pressey, 92 At. 278, and Burbage v. Lee, 
93 At. 859). The period of time having passed, the aggregate sum 
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should be considered due. Costs are allowed petitioner, to whose 
counsel the sum of twenty dollars is allowed, which is hereby settled 
and determined as compensation to be paid to said counsel by peti- 
tioner. 

An order will be made conforming to the above findings, 





McNEIL v. MOUNTAIN ICE Co. 
(Morris Common Pleas, Sept. 8, 1915). 
Workmen’s Compensation Act—Accident ‘‘ Arising Out of Employment.’’ 


Case of Jennie McNeil, guardian of Albert McNeil, a minor, Peti- 
tioner, against Mountain Ice Company, a corporation, Respondent. 
Petition filed under Workmen’s Compensation Act. 


Mr. James H. Bolitho for Petitioner. 
Mr. M. Casewell Heine for Respondent. 


SALMON, J.: On April 6, 1915, the findings in this case were 
filed, stating therein, however, as follows: 

“It is stipulated that, in the event of the Court finding for the 
petitioner and against the respondent on the subject of liability, 
counsel will endeavor to adjust by agreement the damages for injuries 
sustained, and, failing such agreement by counsel, that the petitioner 
shall have the right to produce his physician for examination and 
cross-examination before the Court, and the Court then to find inde- 
pendently on the extent of injuries.” 

Pursuant to said stipulation, further hearing was had on June 
9, 1915, at which medical testimony was produced on the part of the 
petitioner concerning the disability of petitioner’s ward, and from 
which it is found that the latter is permanently disabled, and, in the 
language of the physician, “has been permanently disabled until the 
present time (June 9, 1915), and from now on I should say he would 
have ninety per cent. of permanent disability.” The physician further 
testified concerning petitioner’s ward: “He had a compound fracture 
of the skull whch injured his brain substance, also producing paralysis 
at the time, and which rendered him unconscious. When he regained 
consciousness he had lost his sense of speech, and he was paralyzed on 
the right side completely. He did not regain his power of speech 
while he was in the hospital. He did gain in other ways and was able 
to get about at the end of two months, that is, to walk about a little 
with help.” And further: “At that time (December, 1914), he had 
regained his power of speech, that is, he could talk brokenly, but could 
not say everything that he wanted to. The motor area of speech is per- 
manently damaged to the extent that it is now. In other words, he 
will never talk any better than he does now. He has partial paralysis 
of his right arm, hand and of the right leg. I consider this paralysis 
permanent.’ The physician further testified: “Some brain substance 
has been lost. This injury was limited to the head; that he was not 
injured in the arm but in the head, is shown by the paralysis of the 
right arm and the right leg and in the loss of the power of speech. 
That is where the motor areas lie; they are located on the cortex of 
the brain, and are what we call the motor areas of the brain, right 
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along the fissure of Rolando, as that part of the brain is called. The 
speech areas lie a little lower than the other motor areas. He evi- 
dently had a considerable hemorrhage which was causing pressure, 
and that causes compression from the blood clot. He regained part of 
his speech and regained part of the motion of his arms and leg, after 
absorption of this clot. He can never regain anything more, because 
what he has now is due to the loss of brain tissue. I consider that the 
present disability is absolutely permanent.” And further: “He has ten 
per cent of himself left. He lost brain substance, and you cannot 
replace brain substance.” 

To the purpert of all which testimony, respondent seems to 
agree. Its physician was present at the hearing, but did not take the 
stand, owing to the fact, as was stated by counsel, that respondent 
did not question the character, quality nor extent of the disability as 
testified to by petitioner’s physician. 

Further opportunity for argument was granted by the Court upon 
the merits of the main case, and, while the English cases cited by 
respondent, namely, Weekes v. William Stead, Lim., W. C. & Ins. 
Rep. 1914, p. 434, and Clayton v. Hardwick Colliery Company, same 
report, p. 343, have received attention and have been studied with in- 
terest, in view of the whole circumstances-as found in this matter and 
stated in the previous findings, there is no reason for a different view 
of the result than is found therein. The question as to whether the 
said injury was received “by accident arising out of” the employment, 
is deemed to be novel under Workmen’s Compensation cases in Great 
Britain, as well as in the States of this country which have adorted 
the Act, no case with similar circumstances appearing in the reports. 
The first case above cited, namely, Weekes v. William Stead, Lim., 
was decided in favor of the petitioner, and there are several elements 
therein which coincide with those in the case at bar. The second 
case, namely, Clayton v. Hardwick, was decided, upon appeal, against 
the petitioner. The latter case while analogous in many ways to the 
one at bar, has not within its statement of facts a set of foundational 
circumstances that are as favorable to the petitioner as those in this 
case are favorable to the peculiar position of the petitioner’s ward. 
It is remarked in Clayton v. Hardwick, by one of the concurring 
Judges, that “these cases, no doubt, run very near the line on one side 
and the other.” This is no doubt true, but the case before this Court, 
as developed in the testimony, shows such a situation, this Court 
believes, as comes within the purview of the Act. 

Therefore, the original findings should stand and comfensation 
should be awarded petitioner under section two, paragraph eleven, 
and subdivision B, being for disability total in character and perma- 
nent in quality to the extent of ninety per cent. of the same. Com- 
pensation should be awarded of five dollars and twenty-five cents 
per week from February 11, 1914, and paid during the period of such 
disability, not, however, beyond three hundred and sixty weeks, the 
latter being ninety per cent. of the maximum period named in the 
statute. 

Costs to be taxed by the clerk should be paid by the respondent. 
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Allowance to counsel is hereby made of one hundred dollars, which 
should be paid by petitioner to her legal adviser as his compensation in 
this proceeding. 

An order will be made conforming to the findings filed April 6, 
1915, and the supplemental finding as above set forth. 





IN RE KNICKERBOCKER ICE CO., ET AL. 
(Board of Public Utility Commissioners, Sept. 20, 1915). 
Merger of Corporations—New York and New Jersey Laws—Statutory Authority Wanting. 
In the matter of the application of Knickerbocker Ice Company, 
Ice Manufacturing Company and Interborough Ice Company for 
approval of merger. 


Mr. Frank R. Savidge for Petitioners. 


BY THE COMMISSION: Application is made by Knicker- 
bocker Ice Company, a New Jersey corporation, and Ice Manufactur- 
ing Company and Interborough Ice Company, New York corporations, 
for the approval of this Board, under- Chapter 19, Laws of 1913, of 
the merger of the three corporations. 

Hearing was held August 10, 1915, at the State House, Trenton. 

It appears that the New Jersey corporation, Knickerbocker Ice 
Company, owns all of the outstanding capital stock of both of the 
New York corporations—Ice Manufacturing Company and _ Inter- 
borough Ice Company—and it is proposed to merge the two latter 
Companies into the Knickerbocker Ice Company, by filing in the office 
of the Secretary of State of New York the certificate required by 
the New York statute. Upon the filing of a certificate setting forth 
that a domestic or foreign corporation owns all of the capital stock of 
a domestic or foreign corporation, a merger of such corporations is 
effected. 

The provision of the statute of New York is as follows: 

Section 15, of the New York Stock Corporation law, reads as 
follows: 

“Any domestic stock corporation and any foreign stock corpora- 
tion authorized to do business in this State lawfully owning all the 
stock of any other stock corporation organized for, or engaged in 
business similar, or incident to that of the possessor corporation, 
may file in the office of the Secretary of State, under its common seal, 
a certificate of such ownership, and of the resolution of its Board of 
Directors to merge such other corporation, and thereupon, it shall 
acquire and become, and be possessed of all the estate, property, 
rights, privileges and franchises of such other corporation, and they 
shall vest in and be held and enjoyed by it as fully and entirely 
without change or diminution as the same were before held and 
enjoyed by such other corporation, and be managed and controlled 
by the Board of Directors of such possessor corporation, and in its 
name, but without prejudice to any liability of such other corporation 
or rights of any creditors thereof. Any bridge corporation may be 
merged under this section with any railroad corporation which shall 
have acquired by contract to run its cars over the bridge of such 
bridge corporation.” 
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No such authority exists in New Jersey. Nor is there any statute 
permitting the merger of a New Jersey corporation with a foreign 
corporation. To merge and consolidate corporations there must be 
statutory authority; otherwise no such authority exists. 

In Riker & Sons Co. v. United Drug Co., 79 (9 Buch.) N. J. 
Equity, 580 (1911), Chief Justice Gummere, speaking for the Court 
of Errors and Afpeals, (p, 582) said: 

“The fundamental question now to be decided is whether a cor- 
poration of this State, organized under our General Corporation Act, 
may legally be merged into or consolidated with a corporation created 
by and organized under the laws of a sister State. The answer to 
this question seems to us not to be in doubt. As was said by this 
Court in Colgate v. United States Leather Co., 75 N. J. Eq. (5 Buch.) 
229, the power of corporations to consolidate and merge is not to be 
implied, and exists only by virtue of plain legislature enactment; 
and no statute of our state can be found which authorizes the pro- 
posed scheme. The only right given, by our Legislature, to two or 
more corporations to merge or consolidate into a single corporation, 
is expressly limited to those which are organized under the laws of 
our own State. Revised Corporation Act, Sec. 104; P. L, 1896, p. 309.” 

Again the Court said: 

“The scheme, in the carrying out of which the dissolution of the 
company is a proposed step, is a fraud upon the statute (the word 
is used in a legal, not a moral sense) ; and every act done in further- 
ance thereof, no matter whether it be legal, standing alone, or not, 
is equally a fraud under the statute.” 

In the instant case, what is sought to be:accomplished is the 
dissolution of the two New York corforations by merging them into 
the New Jersey corporation. No agreement of merger and consolida- 
tion has been adopted by the companies, as required by the New 
Jersey statute, and none is proposed. We are asked to approve the 
swallowing up by the New Jersey company of the two foreign com- 
panies, in accordance with the practice laid down by the New York 
statute. 

At the hearing, counsel frankly stated there was no statutory 
authority for such proceeding. In this situation this Board is without 
authority to approve the proposed merger. The application is dis- 
missed. 





KEARNEY v. ERIE RAILROAD CO. 
(Board of Public Utility Commissioners, Sept. 28, 1915). 
Grade Crossing—Dangerous Movement of Trains at Night—Flagman Required. 
In the matter of the complaint of the town of Kearney against 
Erie Railroad Company. 
Mr. Clyde D. Souter for Petitioner. 
Mr. Duane E. Minard for Respondent. 


BY THE COMMISSION: The Town of Kearney filed a petition 
alleging that Grant avenue is one of the principal highways of said 
town and crosses the Newark Branch of the Erie Railroad at grade; 
that train operations are guarded only between the hours of 7 a. m. 
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and 7 p. m. by gates; that trains are regularly operated east and west 
across Grant avenue daily between the hours of 7 p. m. and 1 a. m.,, 
and that, besides these regular trains, freight trains are operated east 
and west across said avenue; that said crossing is dangerous to public 
safety, because the gates are not operated after 7 o’clock p.m. The 
Erie Railroad time table, which was put in evidence, shows trains 
going west through Kearney at the following times: 7:06 p. m.; 
8:10 p. m.; 10:45 p. m.; 12:45 p. m., and trains going east through that 
town 7:14 p. m.; 8:40 p. m.; 9:55 p. m.; 11:17 p.m. This agrees with 
the record of traffic taken by a witness for the petitioner. In addition 
to these regular trains there are a few switch movements each night 
over this street. The record of such switch movements from January 
11 to January 15, 1915, showed that the largest number was 6 and the 
smallest number 2. These movements usually take place before 1 
o’clock a. m. According to this witness there is also one freight 
train passing through the town every night after 1 o’clock a. m. 
The testimony a!so shows that, from the hours of 7 p. m. to 6 a. m. 
during the five days mentioned, the lowest number of pedestrians 
using this crossing was 335 and the largest number 1051. Of this 
number about 97 per cent. use the crossing before 1 a.m. The lowest 
number of automobiles and other vehicles was 20 and the highest 
number 38. The photographs introduced in evidence indicate that 
3 of the 4 corners on Grant avenue at the crossing, are built upon and 
have obstructions which prevent a view of the tracks at these points. 

The respondent denies that it is necessary to have the gates 
operated after 7 o'clock p. m., or that a flagman be stationed at the 
crossing after that hour. It introduced testimony showing that west 
bound trains stop at Kearney street station, 760 feet east of Grant 
avenue, and run at slow speed over the Grant avenue crossing, in order 
to run at a restricted speed over the draw-bridge, which is 1206 feet 
west of the Grant avenue crossing; that the speed limit on that bridge 
is six miles an hour, and that this limitation affects the speed of east 
bound trains as well as west bound, causing the rate of speed to be slow 
at the Grant avenue crossing for trains both east and west bound. 

The respondent also introduced a mar: which indicates that, to a 
person proceeding north on Grant avenue, the view to the east ap- 
proaching the crossing at a point 51} feet from the nearest rail of the 
east bound main track is 496 feet ; at 34 feet 10 inches from said nearest 
rail 768 feet, and at 32 feet 10 inches from the nearest rail of the west 
bound track 1300 feet, while the view to the west at the afore men- 
tioned point 51} feet from the nearest-named track is 1400 feet; that 
the view which a person has proceeding south on Grant avenue to the 
crossing at a point 41 feet and 8 inches from the nearest rail of the 
east bound track towards the west is 791 feet; that the view 25 feet 4 
inches from the nearest rail of the west bound main track toward the 
east is 1230 feet; that there is a crossing sign of the standard type 
at the crossing, and also a cross bell which was recommended by an 
inspector of this Board. 

It appears from the plan introduced by the respondent that at this 
crossing there are two freight sidings, one located north of the west 
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bound track and the other south of the east bound track. The view- 
points above mentioned were not taken with reference to these sidings. 

The petitioner introduced testimony indicating that at a point 
45 feet south of the first southerly track (siding) the view which a 
person approaching the station in a northerly direction has is about 
175 feet, and at 65 feet from said track between 60 and 70 feet and at 
70 feet from said tracks about 60 feet. 

Taking into consideration the limited view from the south side of 
the crossing, as testified to on behalf of the petitioner, together with 
the number of people who use this crossing between the hours of 7 
p. m, and 12:45 a. m., and the number of trains running over this 
crossing, we conclude that a condition of danger exists that warrants 
an order directing the additional protection of this crossing by a 
flagman or gates covering all train movements from 7 p. m. to 1 a. m. 

An order will so enter. 


MISCELLANY 





ANOTHER LAWYER GOES WRONG. 


Mr. Andrew S. Taylor, of 
South Orange, forty-seven years 
of age, with offices in the Kinney 
Building, Newark, and who, was 
admitted to the N. J. Bar as 
attorney at the February Term, 
1897, and as counselor three 
years later, was sentenced on 
October 11, by Judge Osborne, 
of the Essex Courts, to serve a 
term of eighteen months in the 
penitentiary. 

Taylor pleaded non vult to the 
crime for which he was sen- 
tenced. The offense involved 
the transfer of a piece of prop- 
erty at 14 Church Street, South 
Orange, of which the lawyer 
falsely represented himself to be 
the owner. In 1913 the property, 
then owned by John O’Reilly, of 
South Orange, was put up at 
auction at a sheriff’s sale, and 
was sold to Taylor at a bid of 
$600. The deed, however, was 
never delivered to the lawyer be- 
cause of his failure to pay the 
purchase price. Several times 
checks were tendered to the 
sheriff by Taylor, but they were 
all returned, unhonored by banks 
because of lack of funds. About 


a year ago Mrs. Katharine R. 
O’Reilly, a daughter-in-law of 
the original owner, offered Tay- 
lor $600 for the property, and 
he accepted the money. Subse- 
quently the purchaser learned 
that the realty was not re- 
corded in Taylor’s name, and 
when he «failed to return the 
money the embezzlement charge 
was brought. 

Taylor is a graduate of An- 
dover, Yale and the New York 
Law School. For a number of 
years he has been secretary of 
the Yale Alumni Society of Essex 
county. He is unmarried and 
lived with his mother. 





NEW ESSEX CIRCUIT RULE. 


Judge Silzer has promulgated 
a new Circuit Court rule for 
Union county, as follows: 

“The day list will be called 
each morning at 9.30 o’clock. If 
no answer is made to cases at 
that time, they will be marked 
off for the term.” 





PRAISE FOR HON. WM. M. JOHNSON 


The Newark “Sunday Call” of 
recent date had the following 
editorial: “Ex-Senator William 
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M. Johnson, of Hackensack, runs 
to Newark every week to attend 
to his duties as director of the 
_ Mutual Benefit. He retired from 

law practice several years ago, 
but had the wisdom to rest by 
doing other things, and not by 
idleness. He does not take much 
part in politics, except to try to 
keep some of his fellow Repub- 
licans from blundering. He has 
many philanthropic interests and 
is the same earnest man of cul- 
ture that he was, albeit softened 
a little in his judgment of men, 
perhaps. His early experiences 
in politics were with William 
Walter Phelps, whose ardent ad- 
vocate he was, as well as neigh- 
bor and friend. His father was, 
however, Secretary of State of 
New Jersey, and he inherited po- 
litical wisdom. He would be a 
better candidate for Governor 
than any of those now ‘promi- 
nently mentioned,’ but has few 
personal aspirations.” 

There is no doubt that if such 
men as ex-Senator Johnson, of 
whom there are always some in 
both political parties, were either 
appointed or elected to high offices 
in this State, to the exclusion of 
a great many who have neither 
the character, brains or practical 
judgment of the e&-Senator, the 
State would be greatly benefited. 





A QUESTION OF ETHICS. 


Among the questions recently 
submitted to the Committee on 
Professional Ethics of the New 
York County Lawyers’ Associa- 
tion, was the following: 

“A and B come into the office 
of C, an attorney, and A employs 
him to draft a deed conveying 
certain property to B. Before 
the deed is drawn, C discovers 
that the title to the property is 
defective. Should he divulge this 
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fact to B, who has had nothing 
to do with his employment?” 

The reply of the Committee 
was as follows: 

“In the opinion of the Com- 
mittee, the question implies that 
B reposes trust and confidence in 
C as a lawyer; and in effect that 
the lawyer is asked to represent 
both parties. Therefore, in the 
opinion of the Committee, C 
should disclose the defect to both 
A and B. If C is not acting for 
B, the Committee is of the opin- 
ion that C should only continue 
to act for A after advising B to 
secure separate counsel.” 





OBITUARY: 
Mr. Epwarp S. Brack. 


Mr. Edward Sanderson Black, 
having offices in the Prudential 
Building, Newark, died October 
11, 1915, being found dead on the 
floor of the bathroom in the 
Boardwalk Natatorium, Asbury 
Park. He had been summering 
at the Minot House with Mrs. 
Black. Physicians stated he was 
a victim of heart disease. 

Mr, Black was born in Newark 
March 6, 1856, and was the son 
of Joseph Black, a Scotchman, 
and Hannah R. Sanderson. He 
was educated at Peddie Institute 
and Columbia Law School, grad- 
uating from the latter. He read 
law with Hon. J. Franklin Fort 
and was admitted to the N. J. 
Bar as attorney in February, 
1879, and as counselor in June, 
1886. He was long active in 
the Republican politics of Essex 
county. On December 14, 1881, 
he married Evelyn T., daughter 
of Charles Lambert, formerly of 
Morristown. His residence was 
at 80 Washington street, Bloom- 
field, where Mr. Black was a 
member of the Park Methodist 
Church. 








